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IN THE SUPREME COURT OF THE STATE OF UTAH
GLADE FAATZ,
Plaintiff-Respondent,
vs.

No. 16379

WARREN L. FORSYTHE and
AMERIWEST I
Defendant-Appellant.

BRIEF OF APPELLANT

APPEAL FROM THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF UTAH
HONORABLE DON V. TIBBS, JUDGE

STATEMENT OF KIND OF CASE
This is a case where a homeowner brought suit
against a contractor for the added cost of installing an onthe-job fireplace in a pre-built home and for the cost of
installing a gravel driveway.
DISPOSITION IN LOWER COURT
The case was tried before the Honorable Don V.
Tibbs, Judge of the Sixth Judicial District Court, sitting
without a jury.

The Judge found in favor of the Plaintiff

and against the Defendant and awarded Plaintiff judgment in
the sum of $1638.66 together with costs, some $755.25 of
which related to a fireplace in dispute.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

RELIEF SOUGHT ON APPEAL
The Defendant seeks a reversal of the judgment of
the lower court only as it relates to the award of $755.25
for the fireplace in question and requests that as to the
same the Court enter judgment of no cause of action.
STATEMENT OF FACTS
On June 9, 1977 Plaintiff and Defendant entered
into a construction contract (see Plaintiff's Exhibit #2
attached) under the terms of which Defendant was to furnish
a modular home built by Intermountain Percision-Bilt-Homes,
(I.P.B.H.) a Weber County based firm.

The Contract incorporated

I.P.B.H. Plan #577-77 special for Plaintiff (See Plaintiff's
Exhibit #3 attached).

The contract provided for a pre-fab

fireplace in the living room.
On June 17, 1977 Plaintiff met with I.P.B.H.
representatives at Defendant's office in Salina, Utah (Tr.
51, 88, 99, 102). Plaintiff was advised that the construction
of his home would be delayed by the inclusion of the fireplace
(Tr. 27).

As a result of this meeting, a change order was

issued providing for the deletion of the fireplace (See
Defendant's Exhibit #7 attached).

The change order was not

prepared or signed by either Plaintiff or Defendant (Tr.
102), but resulted in a modification in the plans.

The

modified plans reflect deletion of the fireplace (See
Defendant's Exhibit #14, attached).

These plans were presented

by Defendant to Plaintiff on July 27, 1977, and were approved
and signed by Plaintiff and his wife.

Defendant passed on

tu Plaintiff the $1000 credit he received from I.P.B.H. as a
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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result of the fireplace being deleted.
Plaintiff and Defendant both testified that other
than the original contract, their only agreement in relation
to the fireplace was the one arrived at on June 17, 1977 and
which resulted in the modified plan approved by Plaintiff

and his wife some few weeks later.

The Plaintiff testified

as follows:
Q

As I understand, the only agreement

you claim you reached with Mr. Forsythe specifically
relating to the fireplace other than the initial
deal was when you had your meeting over in Salina?
A

Yes.

Q

And that was followed up with the

change order and followed up by the corrected
plans which you signed?
A

This is correct.

Q

And never, after that, did you ever

enter into any agreement with him in relation to
that fireplace?
A.

No.

• • • (Tr. 5 7)

The Defendant's testimony was in accord:
A

. We agreed to delete the

fireplace and that we would give them the
allowance that Intermountain Precision Bilt
allowed us.

I agreed to refund whatever

Intermountain refunded to us, and I advised
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-3-

them at the time it would probably only buy
their brick, that they would wind up paying
their own labor . . . .

Q

Do you ever recall any discussion

with Faatzes in which you undertook to do
anything in relation to the fireplace after
it had been deleted?
A

No.

I agreed to delete it and

refund the money and that was it.

Q

Do you ever recall any discussion

after you signed this on July 27th that this
deletion was ever discussed?

A

No . . . .

Q

Do you ever recall any discussion

where it was indicated that you were responsible
for it?
No .

A

. • . (Tr. 87, 89 and 92)
Though the fireplace had been deleted from the
agreement between the parties, Plaintiff declined to seek
concurrance of the Veterans' Administration, who had agreed
to finance the home (Tr. 65),

and accordingly completion of

the fireplace by Plaintiff remained essential.
On February 8, 1978, after an inspection of the
Premises, the Veterans' Administration inspector made the
following entry in his Compliance Inspection Report:
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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"There appears to be friction between
the buil~ 0 r and veteran. Veteran says
all work yet to be finished, has been
deducted from contract price and that he
(the veteran) accepted the responsibility
to finish all items listed above as per
plans."
one of the items listed was the fireplace (Defendants'
Exhibit #12, Attached).
Plaintiff thereafter completed the fireplace at a
cost of $1755.25.
1978.

Plaintiff's loan was closed on August 14,

The brief notes (Defendants' Exhibit #9, Attached)

prepared by the Bank's officer at that time reveal that
Plaintiff was given the same credit on the fireplace deletion
th~t

Defendant had received from I.P.B.H.

At no time did

Plaintiff advise Defendant that he held him responsible for
the extra fireplace cost.

The following appears in Plaintiff's

testimony.

Q

Even at the time of closing when AmeriWest

was fully paid, you made no demand on Warren
Forsythe for any work or made no claims against
him at that time; did you?
A

This is correct.

Q

And so far as you know, as far as

you're concerned, you made no demand on him whatsoever
until some months later you filed this lawsuit?
A

This is correct.
(Tr. 53)

Defendant was served with summons in the instant
lawsuit on November 1, 197 8.
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ARGUMENT
THE COURT ERRED IN FAILING TO ENFORCE
THE TERMS OF THE WRITTEN AGREEMENT
BETWEEN THE PARTIES.
I.

The original agreement between the parties, dated
June 9, 1977, consisted of a document entitled "Construction
contract" which incorporated a specific set of plans.
plans called for a fireplace.

The

On June 17, 1977 a discussion

was held between the parties and I.P.B.H.

The discussion

resulted in a modification of the plans and hence the contract.
The modification was clear and unambigious. The fireplace
was deleted.

Plaintiff and his wife signed the modified

plan under the words "APPROVED BY".
The applicable rule of law is as stated in 17A
C.J.S. Contracts §381:
A written contract merges all prior
and contemporaneous negotiations on the
subject; and such a contract also merges
all prior oral contracts, together with
and including antecedent correspondence
and prior written memoranda.
@ page 445
This Court has cited the foregoing section of
C.J.S. with approval.

For example in National surety Corp.

v. Christiansen Brothers, Inc., 29 Utah 2d 460, 511 P.2d
731, citing C.J.S., it made reference to the

• . • well-established rule:
that where
parties engage in negotiations concerning
a transaction, pursuant to which they
enter into a written contract, it is
presumed that all matters relating to
the subject are merged in and constitute
-6Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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a complete integration of their agreement.
@ page 463
The corollary of the above rule, relating to
evidence, is equally well established and is supported by a
number of Utah cases cited in C.J.S.

Typical of the Utah

cases is Erickson v. Bastian et al., 98 Utah 587, 102 P.2d
310, in which the Court stated:
We have the written contract. The
express terms may not be changed or
nullified by parol testimony, nor may
such parol testimony antecedent to the
reduction of the agreement to writing be
considered when the language of the
agreement is clear, unquestioned and
unambiguous.
Contrary to objections, the Court allowed Plaintiff
to attempt to undermine the written agreement (See e.g. the
dialogue at Tr. 30-33).

The Court erred in failing to rule

that as a matter of law the negotiations and understandings
arrived at on June 17 were merged into the modified plans
approved and executed by Plaintiff and his wife on July 27.
Such plans were an integral part of the contract between the
parties and the amendment thereto left no doubt that the
fireplace had been deleted.
II.

If there were any admissable evidence to support
the proposition that the Defendant retained the burden of
completing the fireplace after its official deletion from
the plans, the Plaintiff's claim for the additional cost
($755.25) would still fail under the express terms of the
-7Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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parties' contract.

The contract provided:

All future change orders will be added
to cost by dealer.
and
It is mutually agreed that should there
be any alterations in the above contract
owner agrees to pay to Contractor any
costs incurred by change •
. (See Plaintiff's Exhibit #2 Attached)
The change is indisputable.

Plaintiff was to have

received a pre-fab fireplace supplied by I.P.B.H. built in
as part of the modular unit.

The cost therefor was $1000,

which cost was built into the contract price.

In order to

facilitate an earlier delivery, Plaintiff requested a change.
That change ultimately cost $755.25; the cost of building a
fireplace on the site exceeding the cost of the I.P.B.H.
pre-fab fully installed unit by that amount.
Under the clear, concise, unequivocal and unambiguous
terms of the parties' written agreement, Plaintiff was
responsible for this added cost and the Court erred in
failing to so rule as a matter of law.

The net effect of

the Court's ruling was to give to Plaintiff that for which
he had not bargained, and at the direct expense of the
Defendant, who had not requested the change and was not
responsible therefor.
Respectfully submitted,

-B-
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served 2 copies of the foregoing brief upon Plaintiff's
attorney, Tex R. Olsen, by delivery to his office this

~day

of August, 1979.
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